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participate, provide information to the 
subapplicant/subgrantee, and take all 
required actions necessary for the com-
pletion of the grant application and the 
implementation of property acquisi-
tion activities in accordance with this 
part. 

Subpart B—Requirements Prior to 
Award 

§ 80.7 General. 
A project involving property acquisi-

tion or the relocation of structures for 
open space is eligible for hazard miti-
gation assistance only if the sub-
applicant meets the pre-award require-
ments set forth in this subpart. A 
project may not be framed in a manner 
that has the effect of circumventing 
the requirements of this subpart. 

§ 80.9 Eligible and ineligible costs. 
(a) Allowable costs. Eligible project 

costs may include compensation for 
the value of structures, for their relo-
cation or demolition, for associated 
land, and associated costs. For land 
that is already held by an eligible enti-
ty, compensation for the land is not an 
allowable cost, but compensation for 
development rights may be allowable. 

(b) Pre-award costs. FEMA may fund 
eligible pre-award project costs at its 
discretion and as funds are available. 
Grantees and subgrantees may be reim-
bursed for eligible pre-award costs for 
activities directly related to the devel-
opment of the project proposal. These 
costs can only be incurred during the 
open application period of the respec-
tive grant program. Costs associated 
with implementation of the project but 
incurred prior to grant award are not 
eligible. Therefore, activities where 
implementation is initiated or com-
pleted prior to award are not eligible 
and will not be reimbursed. 

(c) Duplication of benefits. Grant funds 
may not duplicate benefits received by 
or available to applicants, sub-
applicants and other project partici-
pants from insurance, other assistance 
programs, legal awards, or any other 
source to address the same purpose. 
Such individual or entity must notify 
the subapplicant and FEMA of all bene-
fits that it receives, anticipates, or has 
available from other sources for the 

same purpose. FEMA will reduce the 
subgrant award by the amounts avail-
able for the same purpose from another 
source. 

(d) Negligence or other tortious conduct. 
FEMA acquisition funds are not avail-
able where an applicant, subapplicant, 
other project participant, or third par-
ty’s negligence or intentional actions 
contributed to the conditions to be 
mitigated. If the applicant, sub-
applicant, or project participant sus-
pects negligence or other tortious con-
duct by a third party for causing such 
condition, they are responsible for tak-
ing all reasonable steps to recover all 
costs attributable to the tortious con-
duct of the third party. FEMA gen-
erally considers such amounts to be du-
plicated benefits available for the same 
purpose, and will treat them consistent 
with paragraph (c) of this section. 

(e) FEMA mitigation grant funds are 
not available to satisfy or reimburse 
for legal obligations, such as those im-
posed by a legal settlement, court 
order, or State law. 

§ 80.11 Project eligibility. 
(a) Voluntary participation. Eligible 

acquisition projects are those where 
the property owner participates volun-
tarily, and the grantee/subgrantee will 
not use its eminent domain authority 
to acquire the property for the open 
space purposes should negotiations fail. 

(b) Acquisition of improved properties. 
Eligible properties are those with at- 
risk structures on the property, includ-
ing those that are damaged or de-
stroyed due to an event. In some cases, 
undeveloped, at-risk land adjacent to 
an eligible property with existing 
structures may be eligible. 

(c) Subdivision restrictions. The land 
may not be subdivided prior to acquisi-
tion except for portions outside the 
identified hazard area, such as the Spe-
cial Flood Hazard Area or any risk 
zone identified by FEMA. 

(d) Subapplicant property interest. To 
be eligible, the subapplicant must ac-
quire or retain fee title (full property 
interest), except for encumbrances 
FEMA determines are compatible with 
open space uses, as part of the project 
implementation. A pass through of 
funds from an eligible entity to an in-
eligible entity must not occur. 

VerDate Sep<11>2014 11:27 Oct 29, 2014 Jkt 232193 PO 00000 Frm 00343 Fmt 8010 Sfmt 8010 Q:\44\44V1.TXT 31



334 

44 CFR Ch. I (10–1–14 Edition) § 80.13 

(e) Hazardous materials. Eligible prop-
erties include only those that are not 
contaminated with hazardous mate-
rials, except for incidental demolition 
and household hazardous waste. 

(f) Open space restrictions. Property 
acquired or from which a structure is 
removed must be dedicated to and 
maintained as open space in perpetuity 
consistent with this part. 

[72 FR 61743, Oct. 31, 2007, as amended at 74 
FR 47481, Sept. 16, 2009] 

§ 80.13 Application information. 
(a) An application for acquisition of 

property for the purpose of open space 
must include: 

(1) A photograph that represents the 
appearance of each property site at the 
time of application; 

(2) Assurances that the subapplicant 
will implement the project grant award 
in compliance with subparts C and D of 
this part; 

(3) The deed restriction language, 
which shall be consistent with the 
FEMA model deed restriction that the 
local government will record with the 
property deeds. Any variation from the 
model deed restriction language can 
only be made with prior approval from 
FEMA’s Office of General Counsel; 

(4) The documentation of voluntary 
interest signed by each property owner, 
which must include that the sub-
applicant has informed them in writing 
that it will not use its eminent domain 
authority for the open space purpose; 
and 

(5) Assurance that the subject prop-
erty is not part of an intended, 
planned, or designated project area for 
which the land is to be acquired by a 
certain date, and that local and State 
governments have no intention to use 
the property for any public or private 
facility in the future inconsistent with 
this part; 

(6) If the subapplicant is offering pre- 
event value: the property owner’s cer-
tification that the property owner is a 
National of the United States or quali-
fied alien; and 

(7) Other information as determined 
by the Administrator. 

(b) Consultation regarding other ongo-
ing Federal activities. (1) The sub-
applicant must demonstrate that it has 
consulted with the United States Army 

Corps of Engineers (USACE) regarding 
the subject land’s potential future use 
for the construction of a levee system. 
The subapplicant must also dem-
onstrate that it has, and will, reject 
any future consideration of such use if 
it accepts FEMA assistance to convert 
the property to permanent open space. 

(2) The subapplicant must dem-
onstrate that it has coordinated with 
its State Department of Transpor-
tation to ensure that no future, 
planned modifications, improvements, 
or enhancements to Federal aid sys-
tems are under consideration that will 
affect the subject property. 

(c) Restriction on alternate properties. 
Changes to the properties in an ap-
proved mitigation project will be con-
sidered by FEMA but not approved 
automatically. The subapplicant must 
identify the alternate properties in the 
project application and each alternate 
property must meet eligibility require-
ments in order to be considered. 

[72 FR 61743, Oct. 31, 2007, as amended at 74 
FR 47481, Sept. 16, 2009] 

Subpart C—Post-Award 
Requirements 

§ 80.15 General. 

A project involving property acquisi-
tion or the relocation of structures for 
open space must be implemented con-
sistent with the requirements set forth 
in this subpart. 

§ 80.17 Project implementation. 

(a) Hazardous materials. The sub-
grantee shall take steps to ensure it 
does not acquire or include in the 
project properties contaminated with 
hazardous materials by seeking infor-
mation from property owners and from 
other sources on the use and presence 
of contaminants affecting the property 
from owners of properties that are or 
were industrial or commercial, or adja-
cent to such. A contaminated property 
must be certified clean prior to partici-
pation. This excludes permitted dis-
posal of incidental demolition and 
household hazardous wastes. FEMA 
mitigation grant funds may not be 
used for clean up or remediation of 
contaminated properties. 
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